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Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

Claims 1,2, 5 and 10 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Guerrero (US 4,004,501) alone. Guerrero discloses a holder (figure 1) capable of 
supporting pita pockets, tacos, and any likewise shaped items (4) in an upright position 
comprising an outer surface (outer surface of 1 ) wherein a portion of said outer surface 
and related inner surface is a segment of a substantially thin walled cylinder (bottom of 
troughs 2) having a curvilinear geometry about an axis, and a stable base (bottom edge 
of 1), established by contact points that lie on a common base plane wherein said 
contact points are positioned on opposing edge portions of said outer surface, and item 
receptacle means (2) positioned within said outer surface sized slightly wider than said 
item to provide side support and also provides bottom support of said item orientating 
the length of said item generally transverse to said axis, and handle means 
(unnumbered handle best seen in figure 1) to carry said holder with said item installed, 
and also an interior volume (unnumbered space underneath the receptacle means as 
best seen in Figure 3) accessible from an underside open expanse between said 
opposing edge portions, allowing multiple said holders to be stacked one upon the other 
wherein said receptacle means comprises a single or plurality of receptacles positioned 
in said outer surface for supporting multiples of said item (figure 3), wherein said handle 
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means comprises a minimum of one extension from the topside of the outer surface 
(figure 3) and the holders are formed from a layered sheet material (column 2, lines 35- 
39) and capable of being stacked atop one another. 

Regarding the newly inserted dimension of "less than 0.040 inch thick" the 
applicant is referred to MPEP 2144.04 IV A. Changes in Size/Proportion in which it is 
explained that mere scaling of dimensions of prior art is not patentable. Consequently, 
the applicant's inclusion of the specific dimension of the taco holder wall is merely 
design choice and it would have been obvious to one of ordinary skill in the art to size 
the taco holder to appropriate dimensions for its use. 

Claim 3 is rejected under 35 U.S.C. 103(a) as being unpatentable over Guerrero 
as applied to claims 1,2 5 and 10 above, and further in view of Baze (US 5,628,245). 
Guerrero fails to disclose the receptacle means comprising a single or plurality of 
apertures penetrating the outer surface. 

However, Baze teaches a taco holder (figure 1) comprising receptacle means 
(1 ,2) with an outer surface (3) wherein the receptacle means comprise a plurality of 
apertures (4), providing a taco holder that allows for uniformly supporting and heating of 
the tacos (column 2, lines 11-13). 

Therefore, if would have been obvious to one skilled in the art, to provide the 
receptacle means of Guerrero with the apertures taught by Baze in order to provide a 
taco holder that uniformly supports and heats tacos. 
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Claim 8 is rejected under 35 U.S.C. 103(a) as being unpatentable over Guerrero 
as applied to claims 1,25 and 10 above, and further in view of Gilfert et al. (US 
6,302,671). Guerrero fails to disclose stiffening means formed into the holder. 

However, Gilfert et al. disclose an item holder (figure 1) having an outer surface 
comprising receptacle means (26) wherein the holder comprises stiffening means (34) 
formed into the holder to eliminate sagging or caving (column 4, lines 53-56). 

Therefore, it would have been obvious to one skilled in the art to provide the 
holder of Guerrero with the stiffening means taught by Gilfert et al. in order to prevent 
sagging or caving of the holder when an item is placed in the receptacle. 

Claims 12-15, 17 and 19 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Guerrero in view of Gilfert et al. as advanced above. 

Guerrero discloses a holder (figure 1) for supporting pita pockets, tacos, and any 
likewise shaped items (4) in an upright position comprising an outer surface (outer 
surface of 1 ) wherein a portion of said outer surface and related inner surface is a 
segment of a substantially thin walled cylinder (bottom of troughs 2) having a curvilinear 
geometry about an axis, and a stable base (bottom edge of 1), established by contact 
points that lie on a common base plane wherein said contact points are positioned on 
opposing edge portions of said outer surface, and item receptacle means (2) positioned 
within said outer surface sized slightly wider than said item to provide side support and 
also provides bottom support of said item orientating the length of said item generally 
transverse to said axis, and handle means (unnumbered handle best seen in figure 1) to 
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carry said holder with said item installed, and also an interior volume (unnumbered 
space underneath the receptacle means as best seen in Figure 3) accessible from an 
underside open expanse between said opposing edge portions, allowing multiple said 
holders to be stacked one upon the other wherein said receptacle means comprises a 
single or plurality of receptacles positioned in said outer surface for supporting multiples 
of said item (figure 3), wherein said handle means comprises a minimum of one 
extension from the topside of the outer surface (figure 3) and the holders are formed 
from a layered sheet material capable of being placed in an oven(column 2, lines 35-39) 
and capable of being stacked atop one another. Guerrero fails to disclose stiffening 
means formed into the holder. 

However, Gilfert et al. disclose an item holder (figure 1) having an outer surface 
comprising receptacle means (26) wherein the holder comprises stiffening means in the 
form of tapering sidewall edge features (32) intended to support the receptacle means 
(column 4, lines 43-45). 

Therefore, it would have been obvious to one skilled in the art to provide the 
holder of Guerrero with the tapered side wall stiffening means taught by Gilfert et al. in 
order to prevent sagging or caving of the holder when an item is placed in the 
receptacle. 
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Response to Arguments 

Applicant's arguments filed August 20 th , 2007 have been fully considered but 
they are not persuasive. 

Applicant argues that the prior art of Guerrero cannot sufficiently hold pita 
pockets. The examiner would like to note that the applicant is not claiming a pita pocket, 
and only a holder that is capable of holding a pita pocket, which the prior art of Guerrero 
is very capable of doing. The applicant additionally argues that a holder capable of 
supporting a pita pocket would need a relief space for the larger size of a pita pocket. 
However, the examiner disagrees since not only do pita pockets come in a variety of 
sizes (some the same size as a taco shell) but also because the prior art of Guerrero is 
perfectly capable of holding a pita pocket, and is also capable of being scaled up or 
down in size depending on the desired size of the shell to be stored. 

Applicant argues that the apertures of B/aze do not offer the same "functional 
receptacle geometry" as the apertures of the applicant's claimed invention. However, 
the applicant is only claiming that there are apertures in the surface of the shell holder, 
and that is clearly anticipated by B/aze. Though the apertures of B/kze may not serve 
the purpose of the applicant's claimed apertures, the broad claim language and lack of 
any structural limitations further than a "plurality of apertures" in the surface of the 
holder fail to overcome the prior art of record. 

Applicant argues that the prior art does not teach the specific dimensions as the 
applicant's currently amended claims teach. However, as explained above, mere 
scaling up or down of prior art is merely an obvious design and it is understood that one 
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of ordinary skill in the art would construct the holder of Guerrero to the dimensions 
required for its specific use. 



Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Colleen M. Quinn whose telephone number is (571) 
272-6289. The examiner can normally be reached on 8:30AM-5:00PM Monday - 
Friday. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Brian Glessner can be reached on (571) 272-6843. The fax phone number 
for the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 



Conclusion 
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10/16/07 




BRIAN E. GLESSNER 
SUPERVISORY PATENT EXAMINER 



